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1 . The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

2. Claims 21 and 27 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. In each claim, the phrase "an air freshener or a 
deodorizer" is alternative and thereby indefinite. The phrasing should be -one of an air 
freshener and a deodorizer--. 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

4. Claims 1-2, 4-5, 7 and 12-15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sakamoto (3,477,175). Sakamoto discloses a container comprising a 
receptacle (11), the receptacle comprising a closed bottom, a top with an opening and a 
sidewall that connects the bottom and the top, and a plant stem supporting means (15) 
comprising a set of prongs (24). To render the receptacle "adapted to be received in a 
motor vehicle drink holder" would pertain to the sizing of the bottom portion (14). It has 
been long held that the recitation that an element is "adapted to" perform a function is 
not a positive limitation but only requires the ability to so perform. It does not constitute 
a limitation in any patentable sense. See In re Hutchison, 69 USPQ 139. "When there 
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is a design need or market pressure to solve a problem and there are a finite number of 
identified, predictable solutions, a person of ordinary skill has a good reason to pursue 
the known options within his or her technical grasp. If this leads to the anticipated 
success, it is likely the product is not of innovation but of ordinary skill and common 
sense. In that instance, the fact that a combination was obvious to try might show it was 
obvious under 35 U.S.C. 103. KSR Int 7 v. Teleflex Inc., 127 S. Ct. 1731 , 82 USPQ2d at 
1396. It would have been an obvious matter of design choice to provide the prior art 
container of a particular desired size, since such a modification would have involved a 
mere change in the size of a component. A change in size is generally recognized as 
being within the level of ordinary skill in the art. See In re Rose, 105 USPQ 237 (CCPA 
1955). To modify Sakamoto by providing the means for supporting as separate from the 
closed bottom as claimed would entail a mere separation of parts and yield only 
predictable results. "[I]f a technique has been used to improve one device, and a 
person of ordinary skill in the art would recognize that it would improve similar devices 
in the same way, using the technique is obvious unless its actual application is beyond 
that person's skill." KSR Int'l v. Teleflex Inc., 127 S.Ct. 1740, 82 USPQ2d 1396 (2007). 
It has been held that constructing a formerly integral structure in various elements 
involves only routine skill in the art. See Nerwin v. Erlichman, 169 USPQ 177,170. 

As to claim 2, prongs are clearly disclosed. 

As to claims 4 and 5, a detachable ring (31) is disclosed. 

As to claim 7, the container is configured to stand on its own. 
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As to claims 12-15, Sakamoto disclose the supporting means (15) being 
removably connected at the bottom of its receptacle. However, applicants claim the 
relatively permanent and impermanent connections as being interchangeable. To 
provide an element as permanent or impermanent are the two options, and to render 
the element either would have been obvious to one of ordinary skill to obtain the desired 
permanence or removability. 

5. Claims 1-2, 4-9, 12-15, 18-19 and 22-25 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over any one of Ho (5,947,322), Borah (2,963,256) and Hinrichs 
(627,231) in view of Sakamoto. Ho, Borah and Hinrichs each disclose a container 
comprising a receptacle (1 ; 36; A) adapted to be received in a motor vehicle drink 
holder, the receptacle comprising a closed bottom, a top with an opening and a sidewall 
that connects the bottom and the top. Sakamoto discloses a plant stem supporting 
means (14) comprising a set of prongs (24) disposed in a plant stem receptacle. To 
modify the container of Ho employing the prongs of Sakamoto would have been obvious 
in order to support plant stems, as suggested by Sakamoto. The variable whether the 
containers of Ho and Hinrichs being adapted to being received in a motor vehicle drink 
holder pertains to their size, and to any degree the container of Ho or Hinrichs is not 
inherently sized corresponding to being received in a drink holder, to size either a 
container or a drink holder sufficient to have the one fit in the other would have been 
obvious, as plant containers of a size to be capable of being received in a conventional 
drink holder have been long known in the art. See In re Rose cited above. 
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As to claim 4, Ho and Hinrichs each disclose a ring (2; B1 , B2). 
As to claims 5-6 and 9, Ho and Hinrichs each disclose the ring as detachable and 
having a groove. 

As to claim 7, the containers of Ho, Borah and Hinrichs are each inherently 
configured to stand on their own. 

As to claim 8, the receptacles of Ho and Hinrichs are cup-shaped. 

As to claims 12-15 and 22-23, Sakamoto disclose the supporting means (15) 
being removably connected at the bottom of its receptacle. However, applicants claim 
the relatively permanent and impermanent connections as being interchangeable. To 
provide an element as permanent or impermanent are the two options, and to render 
the element either would have been obvious to one of ordinary skill to obtain the desired 
permanence or removability. 

As to claims 18 and 24, Hinrichs discloses a complete circumference ring. 

As to claims 19 and 25, Ho discloses a partial circumference ring. 

6. Claims 10 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over any one of Ho, Borah and Hinrichs in view of Sakamoto. The mechanical 
combination has been explained above. With respect to the combination of Borah, the 
container is actually inserted in a motor vehicle drink holder (12). With respect to the 
combinations of Ho and Hinrichs, to locate any article sized to fit within a motor vehicle 
drink holder falls within the level of common sense, and the location of any article 
therein would not in itself be inventive. 
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As to claim 1 1 , to subsequently remove the plant container from the drink holder 
to display the plant container externally of the motor vehicle would have been an 
obvious manipulation to one of ordinary skill in the field of using plant containers. 

7. Claims 1, 3 and 12-17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over any one of Ho, Borah and Hinrichs in view of Stone (2,057,856). 
Stone discloses a plant stem supporting means comprising a frog (10) that is 
permanently connected to its container. To modify the plant container of any one of Ho, 
Borah and Hinrichs employing the frog of Stone would have been obvious in order to 
support plant stems therein, as suggested by Stone. 

As to claims 12, 14 and 16, Stone discloses the supporting means (10) being 
permanently connected to the bottom of the receptacle. To provide the supporting 
means as a permanent connection would have been obvious to maintain the supporting 
means with the receptacle. However, with respect to claims 13, 15 and 17, applicants 
claim the relatively permanent and impermanent connections as being interchangeable. 
To provide an element as permanent or impermanent are the two options, and to render 
the element either would have been obvious to one of ordinary skill to obtain the desired 
permanence or removability. 

8. Claims 10 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over any one of Ho, Borah and Hinrichs in view of Stone. The mechanical combination 
has been explained above. With respect to the combination of Borah, the container is 
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actually inserted in a motor vehicle drink holder (12). With respect to the combinations 
of Ho and Hinrichs, to locate any article sized to fit within a motor vehicle drink holder 
falls within the level of common sense, and the location of any article therein would not 
in itself be inventive. 

As to claim 1 1 , to subsequently remove the plant container from the drink holder 
to display the plant container externally of the motor vehicle would have been an 
obvious manipulation to one of ordinary skill in the field of using plant containers. 

9. Claims 18,21, 24 and 27 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over the art as employed against claims 6 and 9 above and further in view 
of Holtkamp Jr. (5,477,640). Holtkamp discloses a detachable grooved ring (12 or 
between 14 and 22) disposed about the top of a plant and having a groove (containing 
32 or containing 12) extending completely around the ring. To modify the plant container 
of Ho employing the ring with a groove as taught by Holtkamp Jr. would have been 
obvious in order to provide an air freshener capability to the plant container, as 
suggested by Holtkamp Jr.. 

1 0. Claims 1 9-20 and 25-26 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over the art as employed against claims 6 and 9 above and further in view 
of Matthews (6,516,563). Matthews discloses a detachable grooved ring (24) disposed 
about the top of a plant and having a groove (30 and/or 32) that is discontinuous or 
extends partially around the ring. To modify the plant container of Ho employing the ring 



Application/Control Number: 10/725,857 Page 8 

Art Unit: 3728 

with a groove as taught by Matthews would have been obvious in order to provide an 
adjustable container for nutrients for the plant, as suggested by Matthews. 

1 1 . Applicant's arguments with respect to the claims have been considered but are 
moot in view of the new grounds of rejection, as explained in detail above. The 102 
grounds of rejection employing prior art of an unqualified date have been removed as 
entirely improper. However, the differences that applicants rely on to distinguish their 
invention primarily fall within the long held purview of obviousness and common sense, 
as explained above. The examiner is of the opinion that if he had an appropriately sized 
flower pot, to locate the same in a motor vehicle drink holder when transporting the 
same would not be an inventive flash of brilliance, but rather a common sense 
disposition of the flower pot. Applicants' claims, other than the method claims, do not 
even require the drink holder, only a size to achieve such a possibility. 

12. This action is made non-final in view of the new grounds of rejection. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bryon P. Gehman whose telephone number is (571) 
272-4555. The examiner can normally be reached on Tuesday through Thursday from 
7:30am to 5:00pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu, can be reached on (571 ) 272-4562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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